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A Comprehensive Guide to Sealing 
and Expunging Criminal Records 
After New Reform

Prior to the extensive changes enacted by our
legislature this year, criminal defendants were
left with few options when it came to addressing
their criminal record. Previously, individuals
were eligible to seal1 a criminal case if that 
case resulted in an acquittal or exoneration or
expunge2 a criminal conviction if they were a
“first time offender.”3 Over time, these restric-
tive statutes prevented deserving individuals
from removing criminal cases from their records,
which ultimately sparked the need for change. 

During the 2017 legislative session, legislators
in the Rhode Island General Assembly presented
several amendments to the expungement laws4

that were signed into law by the Governor. The
amendments, encompassed in House Bill 5205
Substitute A and Senate Bill 0426 Substitute A,
significantly expanded eligibility for criminal
record expungement. 

This comprehensive guide will
attempt to explain the options avail-
able to attorneys seeking to clear
their client’s criminal record.

The Differences Between 
a Motion to Seal and Motion 
to Expunge

Fundamentally, a motion to seal
and a motion to expunge accomplish
the same goal: “the destruction or

elimination from public view of certain records
of criminal arrests and/or convictions.”5 How -
ever, there is a substantial difference between 
a motion to seal and a motion to expunge. A
motion to seal is appropriate when a case results
in an acquittal or exoneration, while a motion
to expunge is proper when a case results in a
criminal conviction or sentence. 

Motion to Seal
An individual is eligible for a motion to seal

under R.I. Gen. Laws § 12-1-12.1 if their case
resulted in an acquittal or an exon era tion, such
as a dismissal, a not guilty finding after trial, 
no true bill after grand jury proceedings, or no
information after the felony screening process.

That being said, even if a defendant was
acquitted or otherwise exonerated of a crime,

having a felony conviction on their record will
render them ineligible for a motion to seal. For
the purposes of the sealing statute, a felony 
conviction includes a jail sentence, a suspended
sentence or a fine. Please note that under State 
v. Poulin,6 argued by Attorney Abilheira before
the Rhode Island Supreme Court, a nolo con-
tendere plea to a felony charge followed by a
period of probation is not a felony conviction
for sealing purposes. Additionally, a plea of 
nolo contendere to a felony charge followed 
by a deferred sentence is not a felony conviction
for sealing purposes.7

When reviewing a client’s criminal record,
attorneys should pay particular attention to
cases where a defendant was found not guilty
after trial, as they will be eligible for a motion
to seal despite having a felony conviction on
their record.8

Unlike motions to expunge, a motion to seal
can be filed immediately after the case is disposed
of without any requisite waiting period.

Motion to Expunge – First Time Offenders
Depending on the criminal sentence imposed

at the conclusion of a defendant’s case and their
prior criminal history, an individual may fall into
one of four expungement categories. 

The first expungement category pertains to
“first time offenders” and allows individuals to
remove one criminal conviction from their record.
For the purposes of expungement, a conviction
includes a fine, a probation sentence, a suspend-
ed sentence, and a jail sentence. 

Under R.I. Gen. Laws § 12-1.3-2(a) an indi-
vidual is eligible to have a case expunged if

1. They are a first time offender (they do not
have any other misdemeanor or felony con-
victions or probation sentences).
2. They have waited the requisite period of
time since the completion of their sentence:
five (5) years for misdemeanors and ten (10)
years for felonies.
3. During the waiting period, they have not
been convicted of nor arrested for any felony
or misdemeanor.
4. There are no criminal proceedings pending
against the individual.

Allison C. Abilheira, Esq.

Abilheira Law, LLC

A motion to seal is appropriate
when a case results in an
acquittal or exoneration, while
a motion to expunge is proper
when a case results in a crimi-
nal conviction or sentence.
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5. They have exhibited good moral
character.
Although an individual may meet the

criteria above, they will be precluded
from expungement if their offense is 
considered a “crime of violence.”9

Motion to Expunge – Multiple
Misdemeanor Convictions

The second expungement category
pertains to individuals who have been
convicted of multiple misdemeanor
offenses. This form of expungement was
created for those individuals who have
several misdemeanors on their record,
but have rehabilitated themselves and
maintained a clean criminal history for 
a period of at least ten (10) years. 

Individuals may now seek to expunge
multiple misdemeanor convictions under
amended10 R.I. Gen. Laws § 12-1.3-2(b) if

1. They have been convicted of more
than one (1) but less than six (6) 
misdemeanors.
2. They have not been convicted of 
a felony.
3. They have waited ten (10) years
since the completion of their last 
misdemeanor sentence.
4. During the ten (10) years since the
completion of their last sentence, they
have not been arrested nor convicted
of any felony or misdemeanor.
5. They have no pending criminal cases.
6. They have exhibited good moral
character.
Under the newly amended expunge-

ment statutes, individuals attempting to
expunge more than one misdemeanor
case cannot expunge a crime of violence,
nor can they expunge a domestic violence
charge,11 a driving under the influence
(DUI) charge,12 or a chemical test refusal
charge.13

Motion to Expunge – Deferred
Sentences

The third category of expungement
pertains to individuals who received a
deferred sentence. Upon the successful
completion of a deferred sentence, an
individual may immediately file a motion
to expunge as long as they meet the fol-
lowing requirements:

1. They have complied with all of the
terms and conditions of the deferral
agreement including, but not limited
to, the payment of all fines, fees, costs,
assessments and restitution to victims
of crimes.
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2. They have no pending criminal
charges.
3. They have not been previously 
convicted of a crime of violence.
4. They have established good moral
character.

Motion to Expunge – Filings
Finally, the fourth category of expunge -

ment affects individuals sentenced to a
filing. Although cases resulting in a filing
are to be destroyed automatically by
statute,14 they often are not. Therefore,
attorneys should be aware that a person
is eligible to expunge a filing immediately
upon the completion of the one year fil-
ing period, so long as they complied with
all of the terms and conditions of their
filing. Although, an individual who was
charged with a domestic violence offense
and sentenced to a filing must wait a
period of three (3) years from the date 
of their filing to have the case expunged
from their record.15

Procedure for Filing a Motion 
to Seal or Expunge

The procedure for filing a motion to
seal and a motion to expunge is the same
regardless of which type of relief the
individual is seeking.

Although many attorneys prepare
their own motions, the Rhode Island
Judiciary website16 provides forms for
motions to seal and motions to expunge,
which include all of the necessary criteria
for determining eligibility. There are three
different expungement forms: a District
Court form, a Superior Court misde-
meanor form, and a Superior Court
felony form. An affidavit must accompany
the motion and needs to be signed by 
the individual seeking relief and must be
notarized. Attorneys are no longer per-
mitted to sign on behalf of their clients.

Once the motion and affidavit are
complete, it must be filed in the court
where the case was adjudicated. This is
particularly important when expunging
more than one misdemeanor, as the
motions are not automatically heard
together and may require multiple court
appearances.

Before filing the motion, attorneys
must choose a hearing date and schedule
the motion on the State’s Motion
Calendar. The hearing should be at least
ten (10) days after the date of filing.
Once the hearing is scheduled, notice,
including a copy of the motion and affi-
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davit, must be sent to the Office of the
Attorney General and the arresting agency.

If a motion to expunge a criminal con-
viction is granted, the defendant will be
required to pay a fee of $100 per motion.
This fee is not required when a motion
to seal is granted, nor is it required when
expunging a case resulting in a deferred
sentence or filing.

Finally, if the motion is granted, attor-
neys should obtain several certified copies
of the court order. One copy should be
sent to the Bureau of Criminal Identifica -
tions in order to remove the case from
the individual’s criminal record. A second
copy should also be sent to the arresting
agency, so that they may destroy all
records of the arrest. A copy should 
also be retained by the defendant and 
the defendant’s attorney. 

Conclusion 
Attorneys should strive to make use 

of the liberal expungement laws now in
place in the State of Rhode Island. Many
of the individuals we represent have
criminal histories that may prevent them
from pursuing higher education, gainful
employment, and suitable housing. These
new expungement options ensure that
the stigma of a criminal conviction no
longer has to burden individuals who
made mistakes in the past. 

ENDNOTES
1 See R.I. GEN. LAWS § 12-1-12 and 12-1-12.1.
2 See R.I. GEN. LAWS § 12-1.3-1 et seq.
3 Under R.I. GEN. LAWS § 12-1.3-1(3) a first time
offender is defined as “a person who has been
convicted of a felony offense or a misdemeanor
offense, and who has not been previously convicted
of or placed on probation for a felony or a misde-
meanor and against whom there is no criminal
proceeding pending in any court.”
4 R.I. GEN. LAWS § 12-1.3-1 et seq.
5 State v. Poulin, 66 A.3d 419,424 (R.I. 2013).
6 See id. at 425-426.
7 See R.I. GEN. LAWS § 12-19-19
8 See R.I. GEN. LAWS § 12-1-12.1(a).
9 Under R.I. GEN. LAWS § 12-1.3-1(1), a “crime 
of violence” includes “murder, manslaughter, first
degree arson, kidnapping with intent to extort,
rob bery, larceny from the person, first degree sexu-
al assault, second degree sexual assault, first and
second degree child molestation, assault with intent
to murder, assault with intent to rob, assault with
in tent to commit first degree sexual assault, bur-
glary, and entering a dwelling house with intent to
commit murder, robbery, sexual assault, or larceny.”
10 See H.R. 5205 Sub. A, 2017 Sess. (R.I. 2017);
S. 426 Sub. A, 2017 Sess. (R.I. 2017).
11 See R.I. GEN. LAWS § 12-29-1 et seq.
12 R.I. GEN. LAWS § 31-27-2.
13 R.I. GEN. LAWS § 31-27-2.1.
14 R.I. GEN. LAWS § 12-10-12.
15 R.I. GEN. LAWS § 12-1-12.1.
16 https://www.courts.ri.gov/PublicResources/
forms/Pages/default.aspx. �
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